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INTRODUCTION 

 
Contracts of adhesion, including form contracts1 and shrinkwrap license agreements,2 are 

an important part of the modern consumer economy.  By greatly reducing transaction costs, these 

contracts help to lubricate the gears of the market in “standardized goods and services.”3  They 

also allow the party who drafts the contract to “rationally calculate the costs and risks of 

performance.”4  Given these benefits, it is little wonder that adhesion contracts “probably 

account for more than ninety-nine percent of all the contracts now made.”5

All this benefit comes at a cost, though.  While both parties experience the benefit of 

lowered transaction costs inherent in the use of form contracts and other contracts of adhesion, 

the benefit of the increased ability to “calculate the costs and risks of performance”6 is only felt 

by the party who drafts the contract.  The party who adheres to the contract—who must take the 

offered terms or forgo the transaction7—gives up much, possibly all, of the bargaining power she 

is assumed to have under the traditional model of contract formation.8  Many people adhere to 

such contracts without reading or understanding the terms to which they consent, even when they 

take the time to shop around for a good bargain.9  Thus, although contracts of adhesion are 

generally not considered unenforceable, courts have begun to treat them differently from 

traditional contracts in certain circumstances.10

Despite their relative abundance, contracts of adhesion have rarely been at issue in cases 

before the Federal Circuit, probably due to the specialized nature of its subject-matter 

jurisdiction.  However, two cases dealing with contracts of adhesion were decided by the Federal 

Circuit in late 2002 and early 2003.  The two cases were Monsanto Co. v. McFarling11 and 



Bowers v. Baystate Technologies, Inc.12  In both cases, the court enforced the contracts at issue, 

even though in both cases the contracts were clearly adhesive and even though both contracts 

were at least arguably at odds with other public policies.13  These decisions and their rationales 

suggest that the Federal Circuit strongly favors enforcing contracts, possibly to the exclusion of 

other considerations. 

This note will examine the ways in which the Federal Circuit decides cases dealing with 

contracts of adhesion and will suggest methods for improving the defensibility of those 

decisions.  Part I will examine the principles courts generally employ for deciding when 

contracts of adhesion should be enforced.  Part II will review the background of the two recent 

Federal Circuit cases, Bowers and Monsanto.  Part III will look to the public policies courts seek 

to enforce when deciding issues of intellectual property law.  Finally, Part IV will develop a list 

of factors for courts to consider when dealing with intellectual property cases in which contracts 

of adhesion are at issue. 

I. PRINCIPLES CURRENTLY EMPLOYED TO DECIDE WHETHER TO ENFORCE CONTRACTS OF 

ADHESION 

Text here. 

II. MONSANTO AND BOWERS: THE FEDERAL CIRCUIT CONSIDERS CONTRACTS OF ADHESION 

Prior to August 2002, the Federal Circuit had never decided whether to enforce a formal 

contract alleged to be adhesive.14  However, within a span of less than six months, the court 

decided two cases dealing with formal contracts of adhesion, holding in both instances that the 

contracts were enforceable.  In August 2002, the court decided Monsanto Co. v. McFarling, a 

patent law case, while Bowers v. Baystate Technologies, Inc., a case implicating both patent law 

and copyright law, was decided following a panel rehearing in January 2003. 



1. Monsanto Co. v. McFarling 

Monsanto Co. developed genetically engineered soybean seeds resistant to particular 

herbicides that it also manufactures.15  Use of these soybean seeds apparently reduces the labor 

cost for farmers who need to apply herbicides to their fields, since the herbicide can be applied 

broadly, “killing the weeds but not harming the resistant [soybeans].”16  The soybeans, sold 

under the Roundup Ready® brand, are covered by United States patents, and they are therefore 

only available from Monsanto.17  Farmers find these seeds more competitive than ordinary, non-

genetically modified seed, to the extent that nearly two-thirds of soybeans planted in the United 

States today are Roundup Ready® seeds.18

Farmers purchase genetically engineered soybean seeds through “various companies 

[authorized by Monsanto] to manufacture the patented seeds.”19  Monsanto requires that the 

purchasing farmer pay a particular license fee to Monsanto and that the farmer sign a 

“Technology Agreement,” a preprinted form containing the terms of the sale.20

Among the terms in the Technology Agreement is a forum selection clause giving the 

United States District Court for the Eastern District of Missouri, Eastern Division, “exclusive 

jurisdiction . . . for all disputes arising under [the agreement].”21  Should the farmer violate the 

terms of the agreement, suit would be brought in Missouri, Monsanto’s home forum,22 against 

him.  In fact, this is what happened in Monsanto Co. v. McFarling. 

Monsanto filed suit against Homan McFarling, a Mississippi farmer, for a violation of 

one of the terms of the Technology Agreement: he admitted to saving some of his soybean crop 

from each harvest to plant as seed the next year.23  The suit was brought in the Eastern District of 

Missouri, Eastern Division, consistent with the forum selection clause discussed above.24  The 

district court granted a preliminary injunction against McFarling prohibiting him from replanting 



the seeds he saved from crops grown from Monsanto’s patented soybean seed.25  McFarling 

appealed the grant of the preliminary injunction, challenging the personal jurisdiction of the 

Missouri court.26

The Federal Circuit majority upheld the grant of the injunction, ruling that the forum 

selection clause in the contract controlled whether the district court had personal jurisdiction.27  

The majority’s approach can be best classified as formalist.  They held that McFarling’s 

argument that his “voluntary failure to read what he signed” afforded him no protection from 

being bound by the terms of the agreement.28

In contrast to the majority, which made no attempt to evaluate whether the forum 

selection clause in the Technology Agreement was reasonable or appropriate, the dissent argued 

that “the conclusion that a defendant has surrendered his right to due process of law is not one 

that a court should reach casually.”29  Particularly when a right is so fundamental as the right to 

be tried in a court with proper personal jurisdiction,30 when the right is alleged to have been 

waived in a contract of adhesion,31 and when the party drafting the contract and the party 

bringing suit are the same party,32 the dissent argues that the court should engage in much more 

significant analysis than that engaged in by the majority.33

Panel and en banc rehearings of the case were denied by the Federal Circuit on October 

16, 2002.34  The United States Supreme Court denied the petition for writ of certiorari on March 

3, 2003.35

2. Bowers v. Baystate Technologies, Inc. 

Factually, Bowers v. Baystate appears to be a more complex case than was Monsanto v. 

McFarling.  The case involves claims for breach of contract, patent infringement, and copyright 

infringement.36  All three claims stem from Harold Bowers’s development of a product 



originally known as Cadjet and eventually sold as part of a product called the Designer’s 

Toolkit.37

Bowers developed a template to assist operators of computer-aided design (CAD) 

programs.38  Typically, when CAD users want to give a command to their software, they must 

select it out of nested menus, which is somewhat inefficient.39  Bowers improved the situation by 

developing a template to lay on top of a digitizing tablet, allowing “the many CAD commands 

[to be presented] in a . . . logical order.”40  The template was protected by a patent41 and was 

commercialized as Cadjet.42

Later, an engineer named George W. Ford, III, developed software that improved 

Bowers’s improvement to CAD software by allowing operators to easily add symbols specifying 

“technical tolerances for features of the computer-generated design.”43  This software was 

protected by registered copyright.44  Since Ford’s and Bowers’s products were so closely related, 

they were eventually sold together as the Designer’s Toolkit.45  This product was sold under a 

shrinkwrap license agreement prohibiting reverse engineering of the software.46

Eventually, Baystate Technologies, a competitor of Bowers, purchased a copy of the 

Designer’s Toolkit,47 reverse engineered it,48 and incorporated its features into their own 

competing product, Draft-Pak.49  Baystate sued Bowers for declaratory judgment of patent 

invalidity, and Bowers counterclaimed for copyright infringement, patent infringement, and 

breach of contract.50  The district court jury found for Bowers and awarded damages on all three 

of his claims and against Baystate its claim.51  The district court judge modified the jury’s 

verdict, finding the copyright and breach of contract damages duplicative and omitting the 

copyright damages as a result.52



The issue on appeal was whether Bowers’s breach of contract claim was preempted by 

federal copyright law.53  Because the copyright infringement claim and the breach of contract 

claim were based in the same alleged actions, the contract claim might be preempted by the 

copyright statute,54 leaving only the copyright claim, which Baystate argued it should win 

because its alleged actions, constituting reverse engineering, fell within the fair use exception in 

the statute.55

The majority in the Federal Circuit held that Bowers’s breach of contract claim was not 

preempted by federal copyright law.56  Specifically, “private parties are free to contractually 

forego the limited ability to reverse engineer a software product under the exemptions of the 

Copyright Act.”57  The majority did not discuss whether contracts of adhesion, such as the 

shrinkwrap license agreement at issue, should be enforced as readily as negotiated contracts. 

As in Monsanto, there was a dissent in this case.  Instrumental in Judge Dyk’s dissent 

was that the contract at issue was adhesive.58  He went so far as to suggest that any contract of 

adhesion purporting to prohibit the adherent from engaging in conduct permitted under the fair 

use exception of the copyright statute would be preempted by copyright law.59

The January 2003 decision in this case was the result of a panel rehearing.60  The United 

States Supreme Court denied the petition for writ of certiorari in this case on June 16, 2003.61

III. PUBLIC POLICIES SOUGHT TO BE ENFORCED IN INTELLECTUAL PROPERTY CASES 

Text here. 

IV. FACTORS TO CONSIDER IN DECIDING WHETHER TO ENFORCE A CONTRACT OF ADHESION 

IN CONFLICT WITH INTELLECTUAL PROPERTY PUBLIC POLICIES 

It is clear from the dissents in both Bowers and Monsanto that there is room for 

disagreement with the Federal Circuit’s decisions.  It is not immediately clear to an impartial 



observer whether the majority or the dissent in either case ultimately came to the correct 

decision.  What does seem clear is that the majority in both cases failed to give proper 

consideration to any of the factors previously considered by other courts or suggested by 

commentators for deciding whether an adhesive contract should be enforced.  In Monsanto, the 

majority’s analysis was limited to the question of whether the defendant signed the agreement in 

question.62  Implicit in this analysis was the assumption that any contract agreed to is 

enforceable, regardless of its other characteristics.  The analysis of the majority in Bowers was 

similar.  Here, the questions asked included whether it was permissible under copyright law for a 

party to waive its fair use protection63 and whether the terms of the contract at issue did in fact 

waive that protection in this case.64  Never did the majority ask whether the adhesive nature of 

the contract affected its enforceability. 

The reasoning followed by the Federal Circuit in these two cases suggests an increasing 

formalism with respect to contract claims.  If these cases are followed in the future, the judicial 

inquiry will be limited to asking whether a contract existed and whether the terms of that contract 

accomplished what the parties claim they accomplished.  The fact that a contract may conflict 

with other important public policies, such as personal jurisdiction rules or the copyright fair use 

exception, means nothing in this inquiry.  The fact that a particular contract exhibits problems 

with mutual assent, as is the case for adhesive contracts, is likewise unimportant.  The Federal 

Circuit should depart from this course.  It should clearly announce a test for determining when 

contracts of adhesion will be enforced and when they will not be. 



 

                                                 
1 For a very complete discussion of the use of form contracts to replace market transactions in the modern business 
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1220-25 (1983). 

2 A discussion of shrinkwrap license agreements can be found in Mark A. Lemley, Intellectual Property and 
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3 1-1 CORBIN ON CONTRACTS § 1.4. 
4 Id. 
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107, the fair use provision of the copyright statute.  See infra notes __, __, __, and __ and accompanying text. 
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39 Id. at 1321. 
40 Id. 
41 United States Patent No. 4,933,514. 
42 Bowers, supra note 12 at 1321. 
43 Id. 
44 Id. at 1322. 
45 Id. 
46 Id. 
47 Id. 
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