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Subject: Why the Third Circuit, in Freethought Society v. Chester County, should have
reached the same conclusion as the Eleventh Circuit in Glassroth v. Moore, thus

holding that a plaque of the Ten Commandments affixed to a county courthouse
was a violation of the Establishment Clause.

Background

The United States Court of Appeals for the Third Circuit recently delivered an opinion
allowing a plaque of the Ten Commandments to remain affixed outside the Chester County
Courthouse in West Chester, Pennsylvania. Within a week of this decision, the Eleventh Circuit
Court of Appeals concluded that a monument of the Ten Commandments, located in the rotunda
of the Alabama State Judicial Building, was a violation of the Establishment Clause and must be
removed. The difference? According to the courts, the plaque in Pennsylvania has a historical
value that the newly installed monument in Alabama lacks.

The Establishment Clause, found within the First Amendment to the United States
Constitution, prohibits any law respecting an establishment of religion. In 1971, the Supreme
Court created a three-step test for determining whether a religious display is in violation of the
Establishment Clause. First, the display must have a valid secular purpose; second, it must not
advance or inhibit any religion; and third, it must not foster a substantial government tie to
religion. Lemon v. Kurtzman, 403 U.S. 602, 612-613 (1971).

Since Lemon, the Third Circuit has adopted the endorsement test, discarding the 1971
Lemon test. The endorsement test asks whether a reasonable observer would view a display as

being associated with a particular religion or as being a disapproval of that observer’s religion.



In Freethought Society v. Chester County, the Third Circuit held that a plaque of the Ten
Commandments on the Chester County Courthouse was not a violation of the Establishment
Clause of the First Amendment. The Court considered two issues in making its determination:
first, what principles of Establishment Clause jurisprudence should be used in deciding the case,
and second, whether the focus should be on the 1920 erection of the plaque or on the 2001
declination to remove it. 334 F.3d 247, 250 (3rd Cir. 2003). With respect to the first issue, the
court chose to use the endorsement test, as opposed to the Lemon test, for determining whether
the Establishment Clause was being violated by the County Commissioners’ refusal to remove
the plaque. /d. Regarding the second issue, the court concluded that the appropriate focus
should be on the 2001 refusal to remove the plaque, as opposed to its 1920 placement. By using
the endorsement approach, the court concluded that a reasonable observer would not see the
plaque as an endorsement of religion because of its age. Also, by focusing on the events of 2001
as opposed to 1920, the court concluded that the County Commissioners had a legitimate secular
purpose for refusing to remove the plaque.

Shortly after Freethought Society was decided in the Third Circuit, the Eleventh Circuit
ruled in a similar case involving a monument of the Ten Commandments recently placed in the
state judicial building. This monument was held to be in violation of the Establishment Clause
because of the religious purpose for its placement, thus failing the Lemon test.

Preliminary Thesis Formulation

In holding that the refusal by County Commissioners to remove a plaque of the Ten
Commandments was not a violation of the Establishment Clause, the Third Circuit in
Freethought Society v. Chester County reached an erroneous conclusion. Just as the Ten

Commandments monument in the Alabama State Judicial Building was found by the Eleventh



Circuit to be a violation of the Establishment Clause, so too should the plaque on the Chester
County Courthouse.

Scope of the Comment

This case comment will focus on the incorrect assessment used by the Third Circuit in
Freethought Society v. Chester County. More specifically, it will address why the Third Circuit
should have given greater weight to the religious connotations behind the placement of the
plaque in Chester County. Also, it will address why the refusal to remove the plaque does
violate both the Lemon test and the endorsement test. It will look to the recent Eleventh Circuit
decision in Glassroth v. Moore as a contrast to the Third Circuit decision, pulling from this case

reasoning as to why the Third Circuit’s holding should be reversed.
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