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SMALL ISLAND DEVELOPING STATES GREEN DEFENSE: STATEHOOD,
SOVEREIGNTY, AND THE PATRON’S DILEMMA

James Brody

INTRODUCTION

This article investigates gaps in coverage under the 1982 United
Nations Convention on the Law of the Sea (UNCLOS) and the 1933
Montevideo Convention on the Rights and Duties of States (Montevideo
Convention) for Small Island Developing States (SIDS), low-lying coastal
states, and low-lying island states. SIDS tend to be low-lying island states
and face existential threats from global sea level rise, which results in gaps
in coverage that undermine SIDS ability to foster coalitions. Part II of this
article will discuss the shortcomings of international law related to the rise
in sea level due to climate change. Part III will discuss the significance of
new norms for SIDS as they respond to UNCLOS and Montevideo
Convention gaps. Particularly, SIDS opinio juris is the beginning of new
customary international law under the specially affected states doctrine. Part
IV will discuss alternatives outside international environmental law,
focusing on the new role of national and international militaries in
advancing environmental principles at home and abroad. Finally, in Part V,
this article will explore the NATO Green Defense Framework as a model of
logical outgrowth of SIDS practice. Security cooperation offers SIDS an
opportunity to re-establish stability in anticipation of territorial uncertainty,
damage, and humanitarian disaster caused by climate change.

I. StaATEHOOD 1S NECESSARY FOR RECOGNITION UNDER INTERNATIONAL LAW

Under international law, sovereignty is distinct from the principle of
statechood.! A sovereign nation is authorized by its constituents and
institutions, so its subjects are in turn bound by the nation’s decisions.> On
the other hand, statehood conveys recognized international rights and
obligations. With statehood, a political unit may engage in certain legitimate

! Celia R. Taylor, 4 Modest Proposal: Statehood and Sovereignty in a Global Age, 18 U.
Pa. J. INT’L Econ. L. 745, 753 (1997) (“Uncoupling ‘statehood’ from ‘sovereignty’
facilitates a scheme in which a State can cede some ‘sovereign’ elements while remaining a
full, legitimate international actor.").

2 See id. at 765 (“As demonstrated by a State’s entry into human rights treaties, which grant
bodies such as the United Nations the power to monitor and sanction States for internal
actions, some of this transfer is purposeful.").
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forms of violence against combatants.’ International law and binding
international agreements control the permissible means and methods a state
may use for warfare.* By comparison, a violent non-state actor could be
labeled a terrorist;® thus, modern states are incentivized to coexist with other
political communities out of respect for the rights of other recognized states
and to avoid being labeled as engaging in terroristic acts.® In order to
preserve their own rights, states must balance their actions with the
incentives created under international law, such as their interest in self
preservation as a sovereign political unit.’

A. Statehood Defined

The definition of statehood is controversial given that the
constitutive and declaratory theories are in contention. The constitutive
theory of statehood claims that a new state comes into being only when
existing states recognize it.* In contrast, the declaratory theory automatically
confers statehood when the following four elements are met: (1) a
permanent population, (2) a defined territory, (3) a government, and (4) the
capacity to enter into relations with other states.’

Previously, international law did not recognize a definitive legal
characterization of statehood;'° however, the Montevideo Convention

3 See Convention (IV) respecting the Laws and Customs of War on Land art. 22-28, Oct.
18, 1907, 36 Stat. 2277, 1 Bevans 631(legal use of force in the pursuit of military
objectives is limited).

‘1d.

5 See generally Matthew Lippman, The New Terrorism and International Law, 10 TuLsa J.
Cowmp. & INT’L L. 297 (describing the development of international customs leading to
post-9/11 condemnation of terrorism and state-sponsored terrorism).

6 Id. at 365 (“The Committee’s success in encouraging formal action against terrorism, in
the end, must be evaluated in light of the ability and willingness of individual states to act
against terrorism and to refrain from the sponsorship of terrorist attacks.").

7 See id. at 352 ("A more comprehensive text [than the Convention for the Prevention and
Punishment of Terrorism] which either incorporates existing instruments by reference or
which encompasses their substantive provisions . . . likely is to meet resistance from
reticent States.").

¥ Robert J. Delahunty & John Yoo, Statehood and the Third Geneva Convention, 46 VA. J.
InT'L L. 131, 142 (2005).

 Montevideo Convention on the Rights and Duties of States art. 1, Dec. 26, 1933, 165
L.N.T.S. 19.

19 Michael Gagain, Climate Change, Sea Level Rise, and Artificial Islands: Saving the
Maldives' Statehood and Maritime Claims Through the 'Constitution of the Oceans’', 23
Coro. J. INT'L Env’T L. & PoL'y 77, 87 (2012).
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enshrined the declaratory theory elements as the objective legal standard for
statehood."

B. Sea Level Rise is a Threat to SIDS Statehood

As sea level rise impacts established maritime zones, small island,
low-lying islands, and low-lying coastal states respond to the gaps in
UNCLOS coverage by executing instruments intended to supersede state
sovereignty threats. The uncertain nature of statehood is complicated by the
national security threat of anthropogenic climate change, which is resulting
in sea level rise. SIDS are disproportionately impacted by sea level rise
compared to other states because they are losing landmass, and in some
cases, they face complete submersion.'? The United Nations acknowledged
concerns over SIDS security interests due to sea level rise," including their
very existence.'"* The United Nations High Commissioner for Refugees
stated that when "the entire territory of a State [is] permanently submerged,
inevitably there could be no population attached to it or a government in
control of it."'® Thus, SIDS may risk losing statehood because of complete
loss of landmass.

! See JAMES CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL Law 45 (2006) (stating
the best known formulation of the basic criteria for statehood is that laid down in Article 1
of the Montevideo Convention).

12 See generally UN. Office of the High Representative for the Least Developed Countries,
Landlocked Developing Countries and Small Island Developing States, Remarks at the
High Level Ministerial Breakfast Meeting on Migration and Climate Change — A Focus on
SIDS (Sept. 26, 2019),
https://www.un.org/ohrlls/news/remarks-high-level-ministerial-breakfast-meeting-migratio
n-and-climate-change-%E2%80%93-focus-sids [https://perma.cc/4KG3-S865] (“We truly
risk running out of time and we all must redouble our efforts to enhance effective
partnerships, increase awareness and action on the climate-migration nexus”) [hereinafter
UN High Office Remarks] .

13 See G.A. Res. 63/281, U.N. Doc. A/RES/63/281, at 2 (Jun. 11, 2009) (The UN was
“[d]eeply concerned that the adverse impacts of climate change, including sea level rise,
could have possible security implications”).

14 See G.A. Res. 63/213, UN. Doc. A/RES/63/213 (Feb. 10, 2009),
https://www.un.org/esa/dsd/resources/res_pdfs/ga-64/cc-inputs/PSIDS CCIS.pdf
[https://perma.cc/PZ8J-JVS8T] (“[T]he adverse effects of climate change and sea-level rise
present significant risks to the sustainable development of small island developing States,
that the effects of climate change may threaten the very existence of some of them and that
adaptation to the adverse effects of climate change and sea-level rise therefore remains a
major priority for small island developing States").

S U.N. High Commissioner for Refugees, Climate Change and Statelessness: An Overview
1-2 (May 15, 2009),
https://www.unhcr.org/en-us/protection/environment/4ale50082/climate-change-statelessne
ss-overview.html [https://perma.cc/WP8M-ZPQ9].


https://perma.cc/PZ8J-JV8T
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In addition to losing landmass, extreme temperatures, rising sea
levels, and slow onset effects can also force the migration of SIDS
populations.'® While it is unclear whether a substantial loss of defined
territory would terminate a nation’s statehood, recognition by existing states
could potentially prevent that termination. Importantly, a nation’s statehood
may not survive the loss of its government and permanent population as a
result of climate migration.

C. The “Anticipation Effect” of Potential Loss of Statehood

SIDS must turn to mechanisms other than self-help in their pursuit
of stability, such as international relations.'” International relationships tend
to be formed under the principal-agent theory. The principal nation serves
the role of “patron." The agent nation, such as a SIDS, serves the role of the
“client." When forming international relationships, patron states consider
client states based on anticipated compliance in future agreements.

Further, under the principal-agent theory, the client nation’s
compliance with the agreement is not certainty but a possible outcome
based on the two parties' interests and dependencies because of the .'"* A
client is more likely to comply with a patron when that patron can act
unilaterally, and the interests of the patron diverge from the client."” When a
client loses agency, they are perceived to become passive by the patron as it
loses the ability to leverage its participation in the agreement with the
patron to secure future transactions with that patron.”® Therefore, a patron

16 See generally UN High Office Remarks, supra note 12.

7 U.N. High Commissioner for Refugees, Climate Change and Statelessness: An Overview
261-62 2 (May 15, 2009),
https://www.unhcr.org/en-us/protection/environment/4ale50082/climate-change-statelessne
ss-overview.html [https://perma.cc/WP8M-ZPQ9] (“work on alliance politics . . . has failed
to explore how these variables affect each other in inter-alliance bargaining . . . to diminish
incentives to free-ride, interveners may benefit from diminishing their capacity to act
unilaterally, perhaps by removing related personnel or institutions.").

'8 Barbara Elias, The Big Problem of Small Allies: New Data and Theory on Defiant Local
Counterinsurgency Partners in Afghanistan and Iraq, 27 Sec. Stup. 233, 239 (2018)
("when intervening forces propose policies that would potentially create competition, local
allies are motivated to comply to avoid being undercut by other actors").

1% Id. at 250 ("the data supports the hypothesized interaction effect between interests and
dependencies [. . .] When the United States is dependent on a smaller ally, the interests of
the local partner largely determines the likelihood of compliance").

20 See Taylor, supra note 1, at 775 (“Each mechanism of transferring capital from one
country to another enables the capital provider to impose some constraint on the recipient
government’s ability to act freely . . . It is the relative ability of a sovereign to exercise its
traditional powers in the creation and operation of each type of capital transfer agreement
which has relevance for our conceptualizations of statehood and sovereignty.").
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state’s devaluation of an enduring relationship with a SIDS is the
anticipated effect of a SIDS as a client losing statehood.”'

A SIDS’ perceived influence is another integral variable of these
patron-client relationships.?> Consequently, SIDS would lose most—if not
all-leverage based on perceived influence once they are deterritorialized by
sea level change.” Patron state interests in the habitability of SIDS territory
and alignment with the SIDS regime are undermined by the severe
consequences of sea level rise.** SIDS face potential abandonment as
patrons struggle to guarantee interests in security negotiations.” For the
patron state, the rational decision is to fulfill humanitarian obligations to
SIDS refugees and not to initiate any additional obligations to a perceived
soon-to-be extinct state.*

D. Sea Level Rise is a Threat to SIDS’ Interests

Even when a SIDS’ statehood is secure, the risk to state strategic
interests is substantial. According to the Intergovernmental Panel on
Climate Change (IPCC), the mean sea level is projected to increase between
.38 meters to .77 meters globally by the year 2100.”” This uncertainty
threatens the security of many SIDS and low-lying coastal states, as they
face substantial or total loss of land mass to the sea. As a result, SIDS must
confront an environmental disaster that imminently threatens the habitation
of their territory in extreme cases.

2! See Elias, supra note 18, at 260 (“The embedded US political dependencies introduced in
this model affect the ability, or inability, of US officials to apply coercive techniques in
inter-alliance bargaining encounters that other studies indicate are critical to promoting
local compliance . . . [The variation in local compliance] suggest that local allies are neither
the puppets of larger partners or [sic] tyrants willfully entrapping foreign allies in
quagmire.").

22 See id. at 235 (“Often times, if the local regime collapses, so does the political and
military mission of the intervening power.").

2 Barbara Elias, The Big Problem of Small Allies: New Data and Theory on Defiant Local
Counterinsurgency Partners in Afghanistan and Iraq, 27 SEc. STUD. 233, 235 (2018).

#* See id. at 237 (“local allies would likely have greater willpower in negotiations with
intervening forces because they are often battling for their survival").

3 See id. (“Compromise is easier when faced with challenges to nonessential security
policy, which may provide an advantage to local allies in bargaining.").

% See id. at 237-38 (“Such internal contradictions in managing local allies have led some
security scholars to label modern COIN intervention a ‘political impossibility.”").

27 V ALERIE MASSON-DELMOTTE ET. AL., WORKING GROUP I TO THE SIXTH ASSESSMENT REPORT OF
THE IPCC, CLIMATE CHANGE 2021: THE PHysicaL Scienck Basis, 78-79 fig. TS.4 (2021).
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E. SIDS’ Interests Under UNCLOS Maritime Jurisdictional Zones

The second gap in international law coverage is under UNCLOS,
which established state maritime jurisdictional zones with associated rights
and obligations.?® SIDS have substantial economic, security, cultural, and
jurisdictional interests in these maritime zones because they encompass (1)
the territorial sea, (2) the contiguous zone, and (3) the exclusive economic
zone.”

Under UNCLOS, coastal ports fall within the exclusive jurisdiction
of the SIDS.*® The SIDS territorial sea is measured twelve nautical miles
from a coastal baseline.’' SIDS exercise exclusive sovereignty in territorial
seas to regulate resources like fisheries and exercise limited sovereignty in
contiguous zones (CZ).** The CZ is measured from the edge of the
territorial sea to twenty-four miles from the coastal baseline,* in which the
SIDS may act to prevent violations of customs, sanitary, immigration, and
fiscal laws and regulations.** The SIDS Exclusive Economic Zone (EEZ)
spans from the edge of the territorial sea to 200 nautical miles offshore.*
Within their EEZ, SIDS have the sovereign right to explore, exploit,
conserve and manage natural resources .*®

The rise of global mean sea level poses a threat to all ocean spaces
adjacent to SIDS. Since maritime zones are established using a normal
baseline from the low-water line along the coast,’” sea level rise has the
potential to significantly shrink all spatial national claims to maritime

8 See generally U. N. Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S.
397; 21 LL.M. 1261.

¥ See id.

3 Jd. § 2 art. 11 ("the outermost permanent harbour works which form an integral part of
the harbour system are regarded as forming part of the coast").

311d. § 2 art. 3 ("Every State has the right to establish the breadth of its territorial sea up to
a limit not exceeding 12 nautical miles . . .").

321d. § 4 art. 33(1)(a)-(b) ("the coastal State may exercise the control necessary to . . .
prevent infringement of its customs, fiscal, immigration or sanitary laws and regulations
[and] punish infringement of the above laws and regulations [within their contiguous zone]
¥ 1d. § 4 art. 33(2).

*1d. § 4 art. 33(1)(a)-(b).

3 Id. § 5 art. 57 ("the coastal State has . . . sovereign rights for the purpose of exploring and
exploiting, conserving and managing the natural resources, whether living or non-living . . .
and with regard to other activities in the economic exploitation and exploration of the zone
1.

.
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jurisdiction as the low-water line moves inland.*® UNCLOS typically
measures baselines "as marked on large-scale charts officially recognized
by the coastal state."* However, as sea levels rise, baseline shifts and state
charts become obsolete and unrecognizable from the physical coast.
Certainty over SIDS maritime sovereignty and jurisdiction erodes, which
further highlights the insufficiency of UNCLOS as a source of legal security
for SIDS.

F. SIDS Preemptive Practices

In anticipation of sea level rise consequences, SIDS began a trend of
unilateral and multilateral declarations to permanently establish baselines
that do not consider changes in sea level in an attempt to diplomatically
address the national security threats created by sea level rise. The long-term
goal was to preserve SIDS statehood and sovereignty under UNCLOS.*

In 2015, seven leaders of Polynesian States and Territories in the
Pacific Region signed the Taputapuatea Declaration on Climate Change in
Papeete, Tahiti.* The member nations declared that climate change is a
direct threat to territorial integrity, security interests, sovereignty, and in
some cases, the very existence of Party SIDS. *Additionally, it
acknowledged that UNCLOS baselines are calculated from above
water-level lands that may become submerged.” The signatories sought to
permanently establish baselines without considering sea level rise.

Then in 2016, the Republic of the Marshall Islands passed new
legislation repealing the 1984 Maritime Zones Declaration Act in its
entirety and the Republic declared all maritime zones anew.* This
demonstrated the emergence of opinio juris to unilaterally declare and
preemptively publish SIDS’ jurisdictional baselines, limits, and boundaries .

®1d.

¥Id.

O Id.

41 Pacific Island Forum, Pacific Islands Forum Leaders Declaration on Climate Change
Action (Sept. 10, 2015),
https://www.forumsec.org/wp-content/uploads/2017/11/2015-Pacific-Island-Forum-Leader
s-Declaration-on-Climate-Change-Action.pdf [https://perma.cc/68X9-7FB5].

“2 Id. 4 1 (the members were "deeply concerned about the serious impacts of, and growing
threat, posed by climate change to the economic, social, environmental and cultural
well-being and security of the Pacific Island Countries and Territories . . .").

“Id.

“ Republic of the Marshall Islands Maritime Zones Declaration Act, Bill No. 13 §§ 118,
120 (2016) (declaring new and repealing previous archipelagic baselines).
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This opinio juris is an extension of previous regional strategies of
the South Pacific island nations, such as the 2010 Framework for a Pacific
Oceanscape.” The first strategic priority of the framework was to establish
maritime jurisdictional rights and responsibilities.* Considering national
interest, it proposes that party states should submit coordinates and charts
delineating maritime zones to the UN.*’ The goal of this submission is to (1)
comply with UNCLOS, and (2) to address that sea level rise and
environmental change on highly vulnerable baselines.*

II. INTERNATIONAL ENVIRONMENTAL LAW REGIMES ARE INSUFFICIENT FOR
SIDS’ CONCERNS

International law provides tools for addressing global environmental
crises only if those laws are binding upon other nations. SIDS’ individual
and regional practices are non binding "soft" law.*” Soft law is created by
(1) communicating a message, (2) repeating that message, (3)
cross-referencing a message, and (4) establishing guidelines from
concurrent international authorities.® Here, SIDS are the governmental
source and origin of soft law declarations of permanent baselines and other
responses to sea level rise threats, which demonstrates a trend towards a
new international law norm.

 Cristelle Pratt & Hugh Govan,International Framework for a Pacific Oceanscape: A
Catalyst for Implementation of Ocean Policy(Nov. 2010), http://
https://www.forumsec.org/wp-content/uploads/2018/03/Framework-for-a-Pacific-Oceansca
pe-2010.pdf [https:/perma.cc/NN7J-U5Y3] .

4 Id. at 31 ("The majority of maritime boundaries in the Pacific are yet to be negotiated and
declared, notwithstanding their importance for ocean management and security over
interests . . . the immediate priority for Pacific States is to establish and declare their
baselines and maritime zones").

47 Id. at 32 ("Pacific Island Countries should in their national interest, deposit with the
United Nations, base-point coordinates as well as charts and information delineating their
maritime zones").

* Id. ("The implications from climate change and sea-level rise, on the highly vulnerable
baselines . . . could be addressed through concerted regional unity and diplomatic efforts
that advocates for the permanent establishment of declared baselines and maritime
zones.").

4 See Alan Boyle, Further Development of the Law of the Sea Convention: Mechanisms for
Change, 563 INT’L.ComPAR. L. Q., 54(3), 2005, at 569 (2005) (“But if such a [regional]
treaty were representative of a pattern of regional treaties, spread across different regions,
and possibly giving effect to UN policy endorsed by consensus at a global level, its
evolutionary value as an interpretative guide would be significantly enhanced.").

30 See Just. Lorne Sossin & Chantelle van Wiltenburg, The Puzzle of Soft Law, 58 OsGooD
Harr L.J. 623, 650 (“In our view, the key to reviewing soft law is appreciating its impact,
and not just its origins . . . we propose that courts consider the extent to which the soft law
shapes the discretion of decision makers and the culture of decision making in a public
body.").
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The legal effect of SIDS soft law is the indirect expression of two
elements of binding customary international law: (1) a general and
consistent practice of states, and (2) the sense of legal obligation that
motivated that practice, also known as opinio juris. Likely, the national
security threat to SIDS spurred a sufficient sense of legal obligation to form
opinio juris and that the regional agreements are prima facie of SIDS state
practices.

A. SIDS Development of International Environmental Law

Currently, SIDS’ declarations indicate an obligation under
international law to adjust, entrench, or otherwise accommodate for
jurisdictional baseline interests in response to sea level rise. Once these
declarations of maritime baselines translate into ripe obligations of similarly
impacted states, SIDS may assert legal claims to the declared maritime
jurisdictions in international courts. The International Court of Justice’s
(ICJ) North Sea Continental Shelf cases set precedent for the transition of
state practice to binding opinio juris. There, Germany claimed a “just and
equitable share" of the North Sea continental shelf based on its sovereign
claim to the coastline.’’ Denmark and the Netherlands challenged that claim
and argued Article 6 of the Convention on the Continental Shelf in the
Geneva Convention controlled the North Sea continental shelf,*> which
would require the continental shelf to fall within a line equidistant to the
coastal baseline.™

The ICJ held that Article 6 of the Convention was not "a
norm-creating provision" so no binding law was passed into customary
international law, therefore Denmark and the Netherlands’ did not have
claims to the North Sea continental shelf.** The equidistant-special
circumstances rule was determined not to be "accepted . . . by the opinio
juris, so as to have become binding for countries which have never, and do
not become, parties to the convention."” The ICJ explained that state
practice, the first element of customary international law, including that of
states whose interests are specially affected should be extensive, virtually
uniform, and "show a general recognition that a rule of law or legal

5! North Sea Continental Shelf (Fed. Repub. Ger. v. Den. & Neth.), Judgment, 1969 1.C.J. 3,
at 20 (Feb. 20, 1969).

2 d.

3 1d.

S 1d. at 42.

B Id.
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obligation is involved,"*® the second element of customary international law.
While customary law did not apply in the instant case, the holding outlines
the procedure through which soft law can attain binding status on all states
regardless of formal membership to a treaty.

The International Court of Justice judgment establishes the doctrine
of “specially affected states” in international law jurisprudence.’’ Under this
doctrine, a practice that emerges into a customary law must include
countries “whose interests were specially affected” by the practice, but
involvement of countries that are specially affected is not sufficient in and
of itself to result in law.”® Here, SIDS are governed by the specially
affected states doctrine because (1) SIDS hold a small amount of landmass
as territory for population, (2) SIDS maritime jurisdictional interests make
up a large part of SIDS economic interests, and (3) those territorial and
economic interests under UNCLOS are specially affected by the threat of
sea level rise compared to other states. As a result, SIDS with similar
vulnerabilities created agreements and issued declarations in response to
this threat. Those declarations are comparable to the North Sea Continental
Shelf holding because both include extensive and virtually uniform state
practices that implicitly affirm the formation of customary international law.
Therefore, SIDS’ declarations are likely to fall within the jurisprudence of
the specially affected states doctrine.

SIDS acted to preempt challenges to state recognition and maritime
baseline measurements due to their subjective legal obligation. SIDS’
obligation stems from the existential and sovereign necessity of the state
because of coverage gaps under the Montevideo Convention, sea level
rise’s threat to national security, and UNCLOS’ impractical coastal baseline
measurements for maritime jurisdictions.

B. SIDS Sovereignty Under International Environmental Law
The stakes of SIDS concerns are prominent in reference to the gaps

in protections afforded under international conventions. National security
interests are significant in the text of UNCLOS, whose objectives included

% 1d. at 44.

37 See generally Shelly Aviv, The Specially-Affecting States Doctrine, 112 Am. J. INT. Law.,
no.2, 244-253 (2018).

58 See id.
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the promotion of (1) regional stability,” (2) maritime strategic mobility,*
and (3) sovereignty in territorial seas.®' In addition, UNCLOS demonstrated
freedom of navigation is central to state maritime power through its
acknowledgment that freedom of navigation is essential for global
economic prosperity, peace, stability, and security.® UNCLOS provides the
framework that enables the international community to share the sea.

UNCLOS is also central to oceanic environmental regulation and
requires members to report coordinates and charts to the UN.® Member
states also promote environmental protections through development and
enforcement of measures under UNCLOS.* Ultimately, UNCLOS
demonstrates a historical shift from states struggling over maritime power
to cooperative development of maritime law.

This cooperative approach is threatened by sea-level rise and other
global scale effects of climate change. Increases in sea level illustrates the
delicate balance between SIDS sovereignty, international humanitarian law,
and international environmental regulation under UNCLOS. During the
2016 Interim Report, the International Law Association (ILA) stated that
the consequences of "partial and complete inundation of state territory" and
"depopulation" of SIDS required more attention in the international
community.®® After intersessional meetings held in 2017 and 2018, the ILA
drafted a Declaration of Principles intended to protect people displaced due
to sea level rise.®® The ILA Declared Principles included the duty to protect
and assist, respect human rights, take positive action, cooperate, and

% See U. N. Convention on the Law of the Sea, supra note 28, at 205 ("provisions
concerning rights and interests under the Convention shall be implemented for the benefit
of the people of the territory with a view to promoting their well-being and development,”
which also promotes regional stability).

80 Jd. § 2 art. 90 ("Every State, whether coastal or land-locked, has the right to sail ships
flying its flag on the high seas.").

1 Id. § 11 art. 245 ("Coastal States, in the exercise of their sovereignty, have the exclusive
right to regulate, authorize and conduct marine scientific research in their territorial sea.").
62 Id. Part VII § 1 art. 87(2) ("These freedoms [including navigation] shall be exercised by
all States with due regard for the interests of other States in their exercise of the freedom of
the high seas . . .").

8 Id. Part II § 2 art. 16.

64 See U.N. Convention on the Law of the Sea, supra note 28, at art. 117-18, 192.

% Int'l Law Ass'n, Johannesburg Conference (2016): Int’l Law and Sea Level Rise 1
(Seventy Seventh Session, Aug. 2016),
https://www.ila-hq.org/en_GB/documents/conference-report-johannesburg-2016-11
[https://perma.cc/77Y V-VMM3].

% Comm. on Int'l Law and Sea Level Rise, Resol. 6/2018 (Aug. 19, 2018),
https://www.ila-hq.org/en_GB/documents/conference-resolution-sydney-2018-sydneydecla
ration [https://perma.cc/KRE9-7KU9].
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evacuate persons affected by sea level rise.” As previously discussed, these
principles demonstrate willingness of non-SIDS to acknowledge obligations
to SIDS wunder humanitarian law. This declaration parallels the
establishment of opinio juris for a human right to a healthy environment for
populations.

However, the Declaration of Principles supports the argument that
non-SIDSs anticipate the loss of SIDS statehood and influence. In turn,
SIDS have good cause to fear abandonment and are likely to continue
turning to nontraditional mechanisms in response; however, the question
remains as to what recourse or remedies SIDS will pursue regarding the loss
of sovereign land and maritime territory.

With the insufficiency of the ILA Declared Principles on a
humanitarian basis, there are other principles that offer promise. For
example, UNCLOS’s preamble states that matters not regulated by
UNCLOS are governed by the rules and principles of general international
law.®® This includes the 1958 Geneva Conventions and other multilateral
and bilateral instruments.” Principles governing international law include
(1) domination of the sea by the land, (2) freedom of the seas, (3) equity, (4)
good faith, (5) historic rights and title, (6) the protection of the rights of
coastal and non-coastal states, (7) permanent sovereignty over natural
resources, and (8) abiding by agreements.”’ SIDS declarations and other
state practices directly addressing the threat of sea level rise will appeal to
these other general sources of international law where gaps in UNCLOS
exist. Additionally, customary international law will become the source of
binding international law for SIDS claims that may otherwise fail under the
terms of international treaties. As similarly impacted states adopt
declarations and other state practices, the objective is likely to be the
establishment of new delineations of coastal baselines for SIDS through the
development of binding customary international law under the doctrine of
specially affected states.

7 Id. at 3-5.

8 . N. Convention on the Law of the Sea, supra note 28, at 25 ("Affirming that matters
not regulated by this convention continue to be governed by the rules and principles of
general international law . . .").

8 See id. at art. 19(2) (listing activities “considered to be prejudicial to peace, good order or
security of the coastal State").

" Int’l Law Comm’n, Rep. on the Work of Its Seventy-Second Session, U.N. Doc. A/76/10,
at 195 (2021).
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III. EXTERNAL SoOLUTIONS TO GAPS IN INTERNATIONAL ENVIRONMENTAL LAW

The current international environmental law frameworks do not
provide sufficient protections for SIDS interests. Given SIDS’ unique
characteristics and needs, they must explore other avenues to ensure
protection and stability for the future.

A. Flaws in the International Humanitarian Approach

The ILA identified humanitarian principles as the appropriate
response to this controversy, but the Declared Principles fail to adequately
address SIDS’ needs. The international humanitarian principles protect
civilians during displacement; however, they do not address the underlying
issues of loss of territory, sovereignty, statehood, and recognition of claims
in the international community.

B. SIDS Clients and the Patron’s Dilemma

SIDS adopted proactive practices, namely baseline declarations, in
an attempt to address their existential threats.”'The traditional proactive
strategy to sea level rise is adaptation, which mobilizes infrastructure
development, technology transfers, financial resources, and expertise
mobilization.”” However, this strategy proves difficult for SIDS, because
larger and wealthier patron states are unlikely to invest in client states that
signal vulnerability and instability.

Alliances endure when there is an incentive for client states to
deliver on their obligations. Without these incentives, security agreements
only succeed in establishing a patron's meddling in client affairs. Here, the
client SIDS face the existential threat of sea level rise. There is no floor to

"I See generally LOUISE VAN SCHAIK ET AL., FIGHTING AN EXISTENTIAL THREAT: SMALL ISLAND
StaTES BRINGING CLIMATE CHANGE TO THE UN SEcURrITY CounciL (Planetary Security
Initiative Mar. 2008),
https://www.planetarysecurityinitiative.org/news/small-island-states-bringing-climate-chan
ge-un-security-council [https://perma.cc/WT5A-JX2H] (briefing active SIDS campaigns
for security due to climate change).

72 See Rep. of the Int’l Meeting to Review the Implementation of the Programme of Action
for the Sustainable Development of Small Island Developing States, at 78-79, U.N. Doc.
A/CONF.207/11 (Jan. 14 2005), https://digitallibrary.un.org/record/549467?In=en
[https://perma.cc/T8SE-ZGLL] (“Adaptation to environmental vulnerability and climate
change is vital but will force difficult choices and tradeoffs in policy making . . . Many
participants stressed the importance of partnerships for sharing experience and best
practices, the development of technologies and the building of management capacities for
vulnerability reduction and disaster management.").
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the risk of entering into security cooperation and investing in a SIDS when
that SIDS may become destabilized and deterritorialized. Patrons are likely
to consider a reactive approach that focuses on SIDS humanitarian efforts
over substantial agreements. This alternative establishes protocols for
quantifying SIDS loss of life, economic value, and territory. Patrons would
quantify a return on their investment based on the probability of the success
of their SIDS agent. A deterritorialized SIDS is unlikely to be able to offer
traditional returns on investments such as contribution to coalition,
provision of territorial access, or UN votes if they lack statehood.

The interests of SIDS and patron states differ because SIDS interests
are existential while patron interests are purely strategic. Larger and
wealthier patron states are unlikely to invest in states that signal
vulnerability and instability. Thus, patron states try to predict whether
clients will prevail in security issue, a matter that may be challenging for
SIDS.

The status quo under current international law regimes is
advantageous to patron states and disadvantageous to SIDS. Patron states
that may enter into international agreements and provide resources are
likely to anticipate that technology transfers and adaptation agreements with
SIDS are poor investments because they may (1) perceive the vulnerability
of SIDS and (2) assume that SIDS will develop customary international law
that may negatively impact the patron state’s interests under the status quo.
The effect of this anticipation is rational, but it creates a tragic disincentive
to support SIDS in resolving maritime jurisdictional claims.

Simultaneously, larger and wealthier patron states would benefit
from the stability of the smaller and less wealthy states by virtue of
increased stability in the international community. If the patron state decides
to invest, then it may be captured in a sunk-cost investment into a SIDS.
This phenomenon is known as the “patron’s dilemma" in the field of
international security cooperation.

However, SIDS facing climate change’s existential threat are
unlikely to find humanitarian approaches attractive or useful. SIDS will
likely seek security and be motivated appropriately. Patron states are
generally motivated by strategic benefits in a global legal system and
capitalist market while the motivations of SIDS incentivize defection, are
asymmetrical, and are likely to result in opportunism.
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Even assuming that SIDS and large, wealthy patron states would
benefit from SIDS security stability, sea level rise threats to SIDS statehood
and sovereignty transforms patron-client international security agreements
into one-sided negotiations. Security assistance and aid is typically
motivated by six factors: (1) client economic need, (2) geography, (3)
economic rewards and instrumentality, (4) patron strategic interests, (5)
disruption of hostile negotiations, and (6) patron influence in the domestic
affairs of the client.”” All six factors are directly impacted by the threat of
sea level rise where a client state is a SIDS. Patrons prefer to offer tangible
aid disbursements in exchange for long-term obligations.”* Patron selection
will be biased against SIDS clients due to the impacts of sea level rise.
Therefore, SIDS clients are unlikely to be selected for security aid in the
first place, and if selected they are not allocated sufficient aid in order to
make a meaningful difference.

C. The Expanding Role of Militaries in Environmental Stewardship

When patron or client states face threats to their national security, a
typical response is to participate in security cooperation.”” Historically,
security interests override environmental interests.’” For example, the
national security apparatus of the American government is permitted to
prioritize military objectives in the public interest over environmental
protection.”’

In the U.S., military prioritization over the environment came under
scrutiny in Winter v. NRDC.”® In a 5-4 decision, the Supreme Court

3 See Robert O. Keohane, The Big Influence of Small Allies, FOREIGN PoL’y., No. 2, at 168,
170-71 (Spring 1971).

74 See STEPHEN M. WALT, THE ORIGINS OF ALLIANCES 147-53 (Robert Jervis et al. eds.,
Cornell University Press 1987) ("At the moderate level, allies risked tangible losses or
made important diplomatic sacrifices to support their partners . . . Alliances lasting several
years reflect repeated calculations of interest and provide a clearer indication of how the
members have weighed their options.").

5 See id. at 149 ("We are therefore dealing with two broad types of balancing . . . Common
to both types, however is the desire to acquire support from others in response to an
external threat.")

76 See DEP’T OF NAvY, CHIEF OF NAVAL OPERATIONS INSTR. 5090.1: ENVIRONMENTAL READINESS
ProGrRAM MANUAL tbl. 10-6 (Jun. 25, 2021),
https://www.secnav.navy.mil/doni/SECNAV%20Manuals1/5090.1.pdf
[https://perma.cc/8RUT-L69E] (listing the US Navy’s forty nine listed NEPA Categorical
Exclusions, actions that do not trigger the preparation of an Environmental Assessment or
Environmental Impact Statement)

" See generally id.

8 Winter v. Nat’l Res. Def. Council, 555 U.S. 7 (2008)
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reviewed a preliminary injunction that paused military submarine sonar
exercises in an area because the sonar exercises were causing serious
injuries to marine mammals.” The NRDC claimed the sonar technology
rendered those mammals susceptible to "permanent hearing loss" and
"decompression sickness."®® However, the Navy objected to the burdens of
(1) powering down sonar when surfacing, (2) establishment of a 2,200-yard
shutdown zone, and (3) time spent to develop realistic training missions.®!
The Court balanced those interests with (1) the equitable "ecological,
scientific, and recreational interests"®* and (2) the statutory requirement for
Environmental Impact Statements (EIS) under the National Environmental
Policy Act of 1969 (NEPA),® while also considering the public’s interest in
conducting novel submarine training with active sonar under realistic
conditions during its review.3* The Supreme Court reversed and vacated the
NRDC preliminary injunction based on the balance of equity and public
interests,® finding that "the ultimate legal claim is that the Navy must
prepare an EIS [in accordance with NEPA], not that it must cease sonar
training."® This holding marked a shift in the Department of Defense
(DOD) accountability under U.S. environmental regulations.®” The holding
consequentially required the DOD to adopt environmental stewardship
when planning their military activities.*®

The holding in Winter v. NRDC further implicates the incorporation
of environmental stewardship into U.S. military activities abroad. In
response, the DOD recognized new norms,including the conservation of
historical and cultural resources® along with natural resources and

“Id. at27.

%0 1d. at 14.

81 1d. at 28

2 1d. at 33.

¥ 1d. at 23.

8 Id. at 23 (“even if such plaintiffs have shown irreparable injury from the Navy’s training
exercises, any such injury is outweighed by the public interest and the Navy’s interest in
effective, realistic training of its sailors").

8 1d.

8 Id. at 32.

87 Id. at 26 (“Of course, military interests do not always trump other considerations, and we
have not held that they do.").

88 See ENVIRONMENTAL PROGRAM READINESS MANUAL, supra note 76, at 35-3.21(b) ("Prudent
environmental stewardship requires enhancing the Navy’s ability to determine quickly and
accurately if active sonar training, testing, or maintenance had been conducted in proximity
to a specific marine mammal event . . . This requirement applies to all units (e.g., surface,
submarine, aviation, and other platforms) that employ active sonar or other acoustic
devices.").

% Dep’t of Def. Manual, 4715.05-V1: Overseas Environmental Baseline Guidance
Document: Conservation 9 (Jun. 29, 2020) at 9 ("Installations must . . . develop and
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endangered species.” Additionally, the DOD must (1) use environmental
management systems in mission planning and execution,”’ (2) manage
environmental health risks that military activities generate,”® (3) comply
with Final Governing Standards (FGS) to protect the environment for
foreign countries identified by the Under Secretary of Defense for
Acquisition and Sustainment,” and (4) reconcile host-nation environmental
standards with Executive Orders and DOD directives.”

As a hypothetical, if the U.S. first decides to engage in security
cooperation with a SIDS, then the U.S. would negotiate to establish a base
or substantial installation in the SIDS. Next, Final Governing Standards
(FGS) would be drafted by the DOD to capture the SIDS domestic laws,
U.S. base rights, any existing Status of Forces Agreements (SOFA) in the
case of a formal alliance like NATO, or other applicable international
agreements into formal environmental practices adhered to in the
management of the military base or substantial installation.”” The SIDS’
domestic environmental laws govern through the FGS. Accordingly,
environmental planning has become a fundamental component of DOD
planning, siting of bases, and other security activities. Attractive client
states are able to incorporate their domestic regulations with the U.S.
through DOD security cooperation instruments.

D. Environmental Stewardship and Security Cooperation

Instead of waiting for foreign patron states to consider entrance into
security agreements with SIDS, SIDS would benefit more from entrance
into security agreements with each other instead. Security cooperation
between SIDS avoids the challenges of negotiating with larger and
wealthier nations; contributes to the development of regional and individual
SIDS practice; and supports the acknowledgment of those practices under
customary international law.

maintain an inventory of historic and cultural resources in areas under DoD control . . .
[and] establish appropriate measures to protect and preserve known historic or cultural
resources . . .").

% See Id. at 11-13 (U.S. overseas military installations must evaluate risks to species and
their habitats, then create and implement a management plan in accordance with U.S. and
host-nation designations).

NId. at 4.

21d.

P 1d.

“Id.

% DEp’T OF THE Navy, JAGMAN A-1-b 5800.7F: MANUAL OF THE JUDGE ADVOCATE GENERAL
5-13 (2012).
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NATO is one example of effective compatibility between security
cooperation and environmental stewardship. Under the NATO Standard
Agreement (STANAG), member nation military commanders must commit
to two principles. The first is "to balance [environmental protection] against
risks to the forces and mission accomplishment."” The second is that
"exercises under peacetime conditions should be conducted in a manner
consistent with applicable environmental regulations."””  Security
cooperation in NATO is informed by the NATO Status of Forces Agreement
(SOFA), an international instrument that determines the legal obligations of
a Party member's military to the environment of the host nation.”®

One strength of a SOFA is the explicit distinction between “sending”
and “receiving” states.” Under the NATO SOFA, the receiving state, also
called the host-nation, waives all claims against any other contracting party
for damage to property owned by the receiving state and used by the
sending state on the condition that the damage was caused in the execution
of duties connected with the treaty operation.'” As a result, the NATO
SOFA conveys no specific environmental duties on member states but
allows for compensatory protocols through a general provision.'"!

This arrangement under a formal and binding security cooperation
agreement is more flexible and enforceable than current SIDS unilateral
declarations under international environmental law. While compensatory
protocols under international environmental law do exist, they provide
insufficient coverage for developing states who are most in need of
infrastructure, resources, and/or technology and historically contributed to

% North Atlantic Treaty Standardization Agreement art 2-1, Mar. 8, 2018, STANAG 7141,
AJEPP-4.

7 Id. at 3-1.

% Alexander Cooley & Daniel H. Nexon, “The Empire Will Compensate You": The
Structural Dynamics of the U.S. Overseas Basing Network, 11 PErsps. oN PoLs, Issue 4,
1034, 1037 (Dec. 2013),
https://www.cambridge.org/core/journals/perspectives-on-politics/article/abs/empire-will-c
ompensate-you-the-structural-dynamics-of-the-us-overseas-basing-network/13A040F9E 14
540969BAF778BA021D75E [https://perma.cc/AUB6-FVYK].

9 1d.

1% North Atlantic Treaty Status of Forces Agreement art. VIII 1, Oct. 27, 1953, 4 U.S.T.
1792, T.1.A.S. 2846,

100 Id. art. VIII 2(a) ("In the case of damage caused . . . the issue of liability of any other
Contracting Party shall be determined and the amount of damage shall be assessed . . . by a
sole arbitrator"); see 99 Cong. Rec. 8835-38 (1953) (advising ratification of the NATO
SOFA with reservations); see also 32 C.F.R. §151.6 (the U.S. may request that criminal and
civil action abroad is conducted under U.S. law in U.S. courts).
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climate change the least.'” SIDS will not realistically establish
compensation or liability protocols for sea level rise and environmental
impacts to their territories through an international environmental regime
such as UNCLOS. However, alternatives such as security agreements,
SOFAs, and multi- or bilateral agreements contribute to the development of
SIDS practice and opinio juris under customary international law.

E. The Green Defense Framework

NATO’s military activities have a significant environmental impact,
and the framework explicitly acknowledges this reality.'”® NATO noted the
proliferation of new sustainable and environmentally conscious
technology,'® proposing a unified "green" effort for all member nations and
their militaries in order to fulfill the norms of environmental stewardship.'®®
The Green Defense Framework supported NATO's commitment to fulfilling
environmental obligations as regional practice.'®

Specifically, the NATO Green Defense Framework calls for
increased environmental oversight and sharing of best practices.'”’” Overall,
the Framework takes another step to tie together all efforts in a regional
alliance to mitigate environmental risks and reduce environmental impacts

192 See Paris Agreement to the United Nations Framework Convention on Climate Change
art. 8, Dec. 12, 2015, T.I.A.S. No. 16-1104 (leaving open the possibility for liability and
compensation for damage in the future while only establishing collaboration for damage
assessments) [https://perma.cc/2SJE-P65L]; but see Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal art. 12 Mar. 22, 1989,
1673 U.N.T.S. 57 (establishing a compensation protocol that has not entered into force
pending ratification of 20 Parties) [https://perma.cc/DUH3-D2C]J].

193 NATO, North Atlantic Treaty Green Defence Framework 9§ 8, NATO LiBrary (Feb.
2014), https://natolibguides.info/ld.php?content id=25285072 ("NATO will consider how
'green’ policies and research could be promoted within the Alliance, with the aim of
enhancing national efforts") [https://perma.cc/3GVW-ACCG]; see NATO, Wales Summit
Declaration § 110, NATO E-LiBrary (Sep. 05, 2014),
https://www.nato.int/cps/en/natohg/official_texts 112964.htm ("Key environmental needs .
.. will further shape the future security environment in areas of concern to NATO and have
the potential to significantly affect NATO planning and operations")
[https://perma.cc/2Q38-CJBV].

1% North Atlantic Treaty Green Defence Framework, supra note 103, at 2.

195 Jd. 9 5 (outlining the three pillars of the Green Defence framework).

196 1d. 9 4 ("Increased energy efficiency responds to environmental concerns in Allies’
public opinion and demonstrates that NATO is responsive to them.").

197 See generally id.
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without compromising defensive military strategy.'” As it relates to the
member nations, the Framework identifies areas of engagement with partner
nations and international organizations.'” Environmental stewardship
transitioned from U.S. military activities to a role of regional state practice
in promotion of cooperation among allies and partners. The UNCLOS
mandate was to promote national security through the law of the sea.''’
SIDS attempted to formulate elements of customary international law in
response to territory loss from sea level rise through UNCLOS baseline
declarations."! SIDS may consider entering into patron-client relations with
non-SIDS to further preempt loss of statehood and jurisdiction; however,
the existential nature of sea level rise from climate change undermines the
principles of international environmental law, humanitarian law, and
security cooperation that would otherwise minimize SIDS interstate
conflict.'? A green defense framework offers the opportunity for SIDS to
create a pattern of state practice that directly addresses the consequences of
sea level rise without exposing SIDS to biased patron states and to select
international partners to satisfy the specially-affected state doctrine to
develop customary law.

IV. THE ADVANTAGES OF SIDS MULTILATERAL SECURITY COOPERATION
AGREEMENTS

Gaps in coverage under international law place SIDSs in an
unenviable position. The threat of sea level rise to SIDS’ national security
will be a source of tension in the international community if the freedom of
navigation on the high seas is jeopardized by a nation’s attempt to secure
their maritime jurisdictions or their very existence.

A. SIDS Green Defense Complements Existing SIDS Practice

International law provides frameworks for peaceable resolution of
interstate conflicts, but the SIDS-issued declarations and charts denoting
permanent baselines for maritime zone measurements is an aggressive
practice and a reaction to the existential crisis SIDS face. In contrast,

1% Jd. at § 24 ("This would also make NATO better prepared to respond to the
environmental challenges and resource constraints outlined in the Strategic Concept, and
would enhance operational resilience.").

9 1d. at 9 19-23.

1% See U. N. Convention on the Law of the Sea, supra note 28, at 205 ("provisions
concerning rights and interests under the Convention shall be implemented for the benefit
of the people of the territory with a view to promoting their well-being and development").
! See supra text accompanying note 48.

112 See supra section I1.D.
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establishment of a SIDS green defense framework would complement,
continue, and repeat current SIDS practices."® The framework would
acknowledge the concept of "green defense" as the appropriate lens to
"understand the serious challenge presented by climate change and . . . its
security implications."""* Moreover, while uni- and multilateral declarations
are captured by the UNCLOS framework, the diversity of UNCLOS
membership diluted the SIDS bloc's ability to protect their unique
interests.'” SIDS can strengthen their positions on UNCLOS baseline
measurements, sovereignty, and statechood through green defense
cooperation.

B. SIDS Green Defense Supports the Specially Affected States Doctrine

SIDS green defense formalizes a SIDS-centric international law
lens. The NATO Green Defense Framework enshrined environmental
stewardship and security interests within the context of a vast military
defensive alliance. SIDS may adopt this approach to communicate and
further a "public call for its member governments to support an ambitious,
binding . . . agreement."'® NATO Secretary General Jens Stoltenberg
explained at COP 26 that "climate change is a crisis multiplier. It forces
people to flee. It increases competition over scarce resources like water and
land. It makes the world a more dangerous place."'” NATO is preparing to
not only reduce their emissions, but to secure the habitation of
populations.'”® Additionally, the American intelligence community includes

113 See supra text accompanying note 48.

"4 U.N. Secretary-General’s Message to International Conference on the Implications of
Climate Change for Defense (Oct. 14, 2015),
https://www.un.org/sg/en/content/sg/statement/2015-10-14/secretary-generals-message-inte
rnational-conference-implications [https://perma.cc/8LGQ-YYQP].

115 Division for Ocean Affairs and the Law of the Sea,Chronological Lists of Ratifications
of, Accessions and Successions to the Convention and the Related Agreements, UN LAw OF
THE SEA Division (May 28, 2021),
https://www.un.org/depts/los/reference_files/chronological lists of ratifications.htm#The
%20United%20Nations%20Convention%200n%20the%20Law%200f%20the%20Sea
(only 15 states in the world have not ratified UNCLOS) [https://perma.cc/6ZLW-K7XJ].
8 U.N. Secretary General, supra note 114 (referring to NATO’s statement to its members
to support an ambitious version of the Paris Agreement).

"7 Michael Birnbaum, Climate Change is Highlighted as a Security Issue as NATO Leader
visits COP26, WASHINGTON Post (Nov. 02, 2021),
https://www.washingtonpost.com/climate-environment/2021/11/02/nato-global-warming-c
op26-glasgow-/ [https://perma.cc/8FS9-PWNF].

18 NATO, PROTECTION OF CIVILIANS: ALLIED COMMAND OPERATIONS HANDBOOK 15 (2019),
https://shape.nato.int/resources/3/website/ ACO-Protection-of-Civilians-Handbook.pdf (“In
order to protect civilians, the unique characteristics of the population within the operating
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climate change in its risk models.""® Adoption of SIDS green defense
establishes climate change as a national security issue, and promotes
cooperation among SIDS as a security bloc advancing national practices in
accordance with the doctrine of specially affected states.

C. SIDS Green Defense Recontextualizes International Principles

Deterritorialization is the central issue to a formulation of SIDS
green defense as SIDS territory actively shrinks due to sea level rise. Given
the UNCLOS gaps, "[t]he existing law of the normal [coastal] baseline does
not offer an adequate solution"; '*° specifically, "loss of a State's territory to
rising sea levels is not primarily a baseline or law of the sea issue.""' It is
instead an issue of statehood, and therefore state security.'” This claim is
supported by preeminent scholarship in international law. The ILA
identified loss of sea level rise deterritorialization as a distinct nexus of
"fundamental aspects [of] elements of statehood under international law,
human rights, refugee law, and access to resources, as well as broader issues
of international peace and security."'?

Current SIDS practice and declarations fail to capture the
insufficiency of mere declarations of UNCLOS baseline measurements.
UNCLOS was not intended to be the sole basis for the resolution of local
maritime disputes, leaving SIDS burdened with engaging all dimensions of
international law in order to develop states practices to protect their
statechood. The rational consequence is that SIDS must allocate resources to
new practices. A SIDS green defense framework would reinforce SIDS
claims to statehood and maritime jurisdiction by recontextualizing broader

environment have to be considered during the decision making process, to include their . . .
resiliencies and vulnerabilities" ) [https://perma.cc/ZUW4-VBQZ].

19 THE OFF. OF THE DIR. OF NAT’L INTEL., NATIONAL INTELLIGENCE ESTIMATE 6 (Oct. 21, 2021),
https://www.dni.gov/index.php/newsroom/reports-publications/reports-publications-2021/it
em/2253-national-intelligence-estimate-on-climate-change (discussing growing interstate
competition over key minerals and technologies used in renewable energy and
decarbonization) [https://perma.cc/SP6E-RHBQ)].

120 Int’] Law Ass’n, Comm. On Int’] Law and Sea Level, Rep. on its Seventy-Fifth Session,
at 385-428 (Aug. 2012), https://www.ila-hq.org/index.php/committees
[https://perma.cc/7SET-BLPM].

121 Id

122 See supra Section I1.B.

123 See Int'l Law Ass'n, Comm. on Int'l Law and Sea Level, Conference Rep. on its
Seventy-Eighth Session, at 3 (June 2018),
https://www.ila-hq.org/en_GB/documents/conference-report-sydney-2018cteeversion
[https://perma.cc/72]9-LQ39] (citing Int’l Law Ass’n, Comm. On Int’l Law and Sea
Level Res. 1/2012 4 7 (Aug. 30, 2012)).
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international principles within formal and explicitly security-centric
agreements.

D. SIDS Green Defense Mitigates Vulnerability to the Patron’s Dilemma

A SIDS green defense framework resolves conflict with non-SIDS
patron states where the UNCLOS does not. Under UNCLOS, larger and
wealthier states have different interests and stakes than SIDS, specifically
that larger states are also preparing for conflict, scarcity, and crisis due to
climate change. SIDS can avoid the dissonance of these interests through
security agreements with other specially affected SIDS that repeat the
permanent baseline declarations in service of stability, peace, and freedom
of navigation. This approach aligns with the intent of UNCLOS, allowing
SIDS to continue to entrench existing entitlements measured under
UNCLOS Article 6. SIDS may also reframe "perverse incentives to
artificially preserve baselines . . . that might otherwise become invalid" by
cooperating with similarly affected SIDS.'** A SIDS green defense
approach would establish SIDS security interests in opposition to "the
adverse impacts of climate change, to which few [SIDS] contributed."'*

A SIDS green defense framework will provide practical clarity on
the complex matter of SIDS sea level rise and loss of statehood. As a state
practice, security agreements make SIDS organizationally resilient to the
review of future tribunals or ICJ judgments.'*® The approach is particularly
appropriate for establishing practical utility through SIDS private necessity
arguments. Specifically, SIDS may use green defense to confront the
principle that "the land dominates the sea," an issue raised by the ILA.">" A
provision affirming, rejecting, or qualifying this principle in the context of
anthropogenic sea level rise that threatens SIDS statehood is likely to be
persuasive. SIDS positions require arguments affirming statehood,
undermining arguments based upon a bright line declaratory theory of the
concept and supporting constructive recognition. A SIDS green defense
framework allows SIDS to hybridize norms of environmental stewardship,
the SIDS public interest in national security, and principles of international
law in an instrument that resolves gaps in coverage.

124 Id. at 14.
125 Id

126 Id. at 15
127 1d. at 16.
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CONCLUSION

The future of SIDS is bleak as the rise in global mean sea level
presents a threat to the very political existence of these states, setting aside
the potential damage to soil, infrastructure, loss of life and injury to their
population. As sea levels continue to increase throughout the next century, it
is highly probable that these States will face legal challenges to current
maritime zone entitlements, which would undermine SIDS sovereignty.
Those zones could become a legal fiction under UNCLOS. Additionally,
anthropogenic sea level rise is a national security threat to SIDS. These
states have already begun a trend in issuing public declarations and UN
submissions that attempt to stall the issue of maritime zones, but the
question remains as to the consequences of deterritorialization of a SIDS.
Where the principles and Conventions of international environmental law
fail to provide answers, States must enact practical policies that preserve
their existence before their recognition in the international community
erodes. The United Nations continues to facilitate SIDS calls for action in
the international community; however, SIDS also has the opportunity to
build an international coalition. The relationship between environmental
stewardship and security agreements, as embodied in the NATO Green
Defense Framework, offers a means through which SIDS may take
proactive steps towards ensuring peace, security, and ultimate survival for
their nations.



